
 

 

 

 

 

 

August 21, 2018 

 

 

Seema Verma, Administrator 

Centers for Medicare & Medicaid Services 

Department of Health and Human Services 

Attention:  CMS-1720-NC 

P.O. Box 8013 

Baltimore, MD  21244-8013 

 

RE: Medicare Program; Request for Information Regarding the Physician Self-Referral 

Law (CMS-1720-NC) 

 

Dear Ms. Verma: 

 

On behalf of its 144 hospital members, the Missouri Hospital Association offers the following 

comments in response to the Centers for Medicare & Medicaid Services’ request for information 

regarding the physician self-referral law.   

 

Commonly known as the “Stark Law,” the physician self-referral law, as currently written into 

regulation, creates significant impediments to CMS’ stated goal of transforming the health care 

system into one that pays for value.  MHA concurs that care coordination is key to improving 

outcomes and delivering patient-centered care.  At best, Stark Law restrictions deter 

collaboration among hospitals and physicians.  At worst, they prohibit the development of 

innovative models with the potential to decrease cost and utilization while enhancing patient 

care. 

 

The Stark Law’s propensity to stifle efforts to integrate care is evidenced by the need for CMS to 

grant targeted waivers to providers who participate in CMS-administered innovation programs.  

As CMS moves to value-based payment methodologies, it becomes increasingly clear that the 

current regulations, intended to combat overutilization in a volume-based world, are outmoded.  

By their nature, integrated care models protect against overutilization by aligning clinical and 

economic performance as the benchmarks for value.  Therefore, MHA encourages CMS to create 

new exemptions that would expand the potential for value-based cooperative efforts that provide 

quality and cost-efficient care. 

 

For example, MHA recommends that CMS adopt an automatic compensation exception to the 

Stark Law for providers who participate in any CMS innovation program.  This would remove 

the administrative barriers that cause providers to opt out of such arrangements.  Because 

innovation waivers only are available for the duration of the program, many providers decline to 
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invest the financial and human resources necessary to adapt their operations for short-term gain.  

Once the program ends, those same arrangements are likely to create liability under Stark law 

and must be undone.  Participants in CMS innovation programs are monitored and evaluated to 

ensure delivery of cost-effective, quality care, effectively removing the concerns the Stark law 

was intended to combat. 

 

Similarly, CMS has created mandatory value-based payment programs for hospitals located in 

designated metropolitan statistical areas.  For the reasons set forth above, MHA recommends that 

similar, automatic compensation exceptions be granted to providers serving patients who are 

treated at one of these hospitals.  This would ensure that patients receive seamless care 

coordination among inpatient and outpatient providers, reduce duplicative care and enhance 

outcomes.  Such waivers should include the ability to share technological frameworks that 

support information sharing and data analytics without penalty.  Shared decision-making requires 

a shared information infrastructure, including electronic records systems, which is greatly 

impeded by the current regulatory scheme. 

 

MHA also suggests that CMS create a structured waiver application process that extends these 

compensation exceptions to value-based arrangements meeting established criteria.  At the macro 

level, approved models must meet CMS’s three-part aim for value-based care:  better care for 

individuals, better health for populations and lower cost.  Substantively, CMS can define the 

requisite parameters for eligible arrangements to include pre-defined, measurable goals, 

including improved outcomes and quality of care, enhanced care coordination and seamless 

integration of service locations, achieved at a lower cost to Medicare.  In so doing, MHA 

recommends that CMS modify the complex regulatory framework surrounding fair market value 

and volume/value calculations so that hospitals may provide appropriate financial incentives to 

physicians who further the aims of an integrated system of care. 

 

Accountable care organizations and integrated delivery models ensure effective transitions of 

care throughout the care continuum.  In the absence of such arrangements, patients can be faced 

with delays in care transitions and in receiving care as they attempt to self-navigate the system.  

Patients in rural areas can be disproportionately impacted by Stark restrictions, as a dearth of 

providers can complicate referrals for care.  For example, in many small communities, the 

emergency department physician discharging the patient to post-acute care also may be the 

medical director of the nearest rehabilitation facility.  MHA encourages CMS to analyze how the 

current law impacts care transitions and determine whether the regulations can be modified to 

improve integration of care outside approved innovation programs. 

 

Expanding waiver opportunities will allow small and rural providers greater opportunity to 

participate in innovative payment models.  Rural and safety-net facilities often manage patient 

populations that experience socioeconomic disadvantages, lack of insurance, transportation 

issues and other impediments to accessing care.  In a value-based system, these facilities are 

penalized for outcomes that largely result from environmental factors.  Removing the regulatory 
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obstacles that prevent hospitals and community providers from collaboration and risk sharing 

with respect to these populations would improve access, care transitions and outcomes for 

patients who would most benefit from coordinated care.   

 

Health care reimbursement systems continue to evolve following the changes imposed by the 

Patient Protection and Affordable Care Act; however, the Stark Law’s outdated restrictions and 

complex exceptions may have the unintended consequence of driving consolidation in the 

industry, thereby reducing competition and lessening patient choice.  As providers seek to 

collaborate on higher quality, cost-effective care, they are either stymied by the law’s 

prohibitions or required to incur significant legal and consultative costs to ensure compliance 

with the personal services, employment and risk sharing exceptions.  These issues are 

exacerbated in rural communities with fewer providers, who also tend to operate on lower 

margins.  As Stark is a strict liability statute, providers face severe penalties for even technical 

violations of the law.  MHA urges CMS to consider the effect of the current regulations on the 

competitive marketplace and simplify application of the various exceptions.  In its current state, 

the administrative burdens imposed by Stark stand as an anathema to transformation of the health 

care delivery system.   

 

MHA recommends that no changes be made to the current regulations implementing the Stark 

Law’s ownership ban, as this particular policy is working as Congress intended. 

 

Thank you for the opportunity to comment and for your consideration of these issues. 

 

Sincerely, 

 

 

Daniel Landon 

Senior Vice President of Governmental 

Relations 

 

 

Jane C. Drummond, J.D. 

General Counsel and Vice President 

of Legal Affairs
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